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PER CURI AM

Jeffrey Dajuan Allen appeals from the judgnment of the
district court sentencing him to 120 nonths’ inprisonnment for
possession of a firearmas a convicted felon, in violation of 18
US C 8§ 922(g) (2000). Finding that the district court’s
i mposition of sentence violated Allen’s Sixth Amendnent right to
trial by a jury, we affirmthe conviction,® vacate the sentence,
and remand for further proceedings.

Allen alleges the district court erred in applying the
Sent enci ng Gui del i nes by concl udi ng he had acted with preneditation
or by lying in wait to effectuate the attenpted nurder of Dennis
Pai nter. W have previously noted that no set period of tine is

required to denonstrate preneditation. See Faust v. North

Carolina, 307 F.2d 869, 871 (4th Gr. 1962). Al that is required
is that the defendant acted with a “cool mnd [and] did, in fact,
reflect, at least for a short period tinme before his act.” United

States v. Shaw, 701 F.2d 367, 392-93 (5th Gr. 1983). Under the

facts of this case, and subject to the discussion bel ow, we cannot
conclude that the district court clearly erredinits determ nation
regardi ng preneditation

In his supplenental brief, Allen clains the district
court’s inmposition of sentence violates his Sixth Arendnent right

totrial by a jury. Because we conclude that the district court’s

!Al'l en does not chal |l enge his conviction.
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application of the sentencing guidelines affected Allen’s sentence
on the basis of factual questions not found by the jury beyond a

reasonabl e doubt, we agree. See United States v. Booker, 125 S.

Ct. 738 (2005); United States v. Hughes, 401 F.3d 540 (4th Cr.

2005). Accordingly, we vacate Allen’s sentence and renmand for
further proceedings.? Although the Sentencing Guidelines are no
| onger mandatory, Booker makes clear that a sentencing court nust
still ®“consult [the] Guidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
shoul d first determ ne the appropriate sentencing range under the
GQuidelines, making all factual findings appropriate for that

det er m nati on. See Hughes, 401 F.3d at 546. The court should

consider this sentencing range along with the other factors
described in 18 U . S.C. 3553(a) (2000), and then i npose a sentence.
Id. If that sentence falls outside the Guidelines range, the court
should explain its reasons for the departure as required by 18
U S C 3553(c)(2) (2000). 1d. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” 1d. at 546-47.

We dispense with oral argunment because the facts and

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Allen s sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).
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| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




